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February 19, 1997 

The Honorable Alfonse M. D’Amato 
Chairman, Committee on Banking, 

Housing, and Urban Affairs 
United States Senate 

Dear Mr. Chairman: 

This letter responds to your September 4, 1996, request for additional 
information on the Export-Import Bank’s (Ex-Im Bank) noncompliance with 
statutory and regulatory requirements in awarding retention allowances to its 
employees. You cited recent reports by us and the Office of Personnel 
Management (OPM) on the issue and asked 12 series of questions regarding 
actions taken by Ex-Im Bank officials in response to our’ and OPM’s2 audit 
findings and recommendations. 

In general, you asked us to determine the number and dollar value of illegally 
awarded allowances, what actions the Chief Operating Officer (COO) took in 
response to our and OPM’s concerns, the roles of the Office of Management and 
Budget (OMB) and the National Performance Review (NPR) in advising and 
approving the Ex-Im Bank’s actions, and the status of the Ex-Im Bank’s current 
retention allowance program. Our answers are summarized below, and detailed 
responses to each series of questions are presented in enclosure I. 

You were also interested in the extent of employee turnover at the Ex-Im Bank 
and how the Bank’s turnover rates compared with those of similar agencies. 
As agreed with your office, we will address these issues in a later product. 

IRetention Allowances: Usage and Comnliance Varv Among Federal Agencies 
(GAO/GGD-96-32, Dec. 11, 1995). 

2Use of Retention Allowances and Recruitment Bonuses at the Export-Import 
Bank of the United States. Merit Svstems Oversight Review, January 19, 1996. 
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RESULTS IN BRIEF 

During our and OPM’s reviews of the Ex-Im Bank’s retention allowance program, 217 
employees were receiving retention allowances. OPM determined that these 217 
allowances, as well as those received by 6 other employees prior to OPM’s review, 
were not approved in accordance with applicable law and regulations. From the 
program’s inception in fiscal year 1992 until the termination of the existing allowances 
effective January 21, 1996, 223 employees received retention allowances totaling 
$1,305,514. In a legal decision, we granted the Ex-Im Bank’s request for waivers of 
repayment for the 223 employees. In granting the waivers, we determined that the 
employees received the allowances in good faith and with no knowledge that they 
were erroneous. Thus, collection of the erroneous overpayments would be against 
equity and not in the best interest of the United States. (See enclosure II.) 

We convey@d our preliminary compliance concerns to Ex-Im Bank officials on April 4, 
1995. However, on the basis of previous questions we had raised about the Ex-Im 
Bank’s policy and practices, Bank staff had already informed the COO on March 30, 
1995, that we had compliance concerns. The Ex-Im Bank received OPM’s draft report 
identifying its serious concerns on October 31, 1995, and received OPM’s conclusion 
that the Ex-hn Bank’s use of retention allowance authority was illegal in its January 
19, 1996, final report. The COO began taking actions to respond to QPM’s concerns 
following a meeting with QPM on November 30, 1995. Actions taken from then until 
September 19, 1996, included relieving the Bank’s Vice President for Management 
Services and Human Resources of personnel responsibilities, suspending all retention 
allowances, hiring the National Academy of Public Administration (NAPA) to review 
the Bank’s retention allowance justifications for compliance with regulations and to 
identify ways in which the program could be improved, hiring a Counsel for 
Administration to provide senior management with legal advice on human resource 
issues, and modifying its retention allowance plan to comply with federal law and 
regulations. 

While Ex-Im Bank officials discussed the Bank’s plan for streamlining its workforce 
and several of its pay-for-performance strategies with QMB, both QMB and Ex-Im 
Bank officials agreed that the Bank’s streamlining plan did not discuss specific 
strategies for rewarding performance or retaining highly skilled staff. They also 
agreed that QMB officials had not officially approved any of the Bank’s pay-for- 
performance strategies, including the use of retention allowances. Also, the Ex-Im 
Bank’s Chief Financial Qfficer told us that Ex-Im Bank officials have no recollection of 
substantive discussions with NPR concerning the streamlining plan or pay-for- 
performance strategies, such as retention allowances, and they acknowledged that 
NPR did not approve any of these initiatives. 

QPM officials said the Ex-hn Bank’s current retention allowance program is in 
compliance with applicable laws and regulations. In this regard, QPM reviewed and 
approved the awards for the eight Ex-Im Bank employees who received retention 
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allowances after January 21, 1996, and the Bank incorporated OPM’s suggestions in its 
September 19, 1996, revision to its retention allowance plan. Our review of the Ex-Im 
Bank’s current retention allowance plan indicated that it resolves the deficiencies we 
identified in the previous administration of the program. 

OBJECTIVE. SCOPE. AND METHODOLOGY 

The objective of this letter is to provide information on the Ex-Im Bank’s retention 
allowance program. We were asked to provide answers to 12 series of questions 
concerning the Ex-Im Bank’s failure to comply with federal laws and regulations in 
awarding retention allowances, the corrective actions taken by the Bank to address 
deficiencies in awarding allowances, and the current status of the Bank’s retention 
allowance program. 

To accomplish our objective, we interviewed, and obtained various policy documents 
and statistical information from, officials of the Ex-Ii-n Bank, OPM, NAPA, OMB, and 
NPR. To determine when the COO became aware of our and OPM’s concerns, the 
actions taken by the Ex-Im Bank in response to those concerns, and the reasons for 
those actions, we queried Ex-Im Bank officials and reviewed Bank documents, such as 
internal memorandums and the retention allowance plan. To validate statements made 
by Ex-Im Bank officials concerning input and approvals received from OPM, NAPA, 
OMB, and NPR, we interviewed officials from these agencies who had met with Ex-Im 
Bank officials and reviewed reports, retention allowance plan comments, and other 
documents these agencies had developed during their reviews of the Ex-Im Bank and 
interactions with Ex-Im Bank officials. 

To determine the numbers and amounts of the Ex-Im Bank’s retention allowances, we 
obtained from the Bank the employees’ names and award amounts for all retention 
allowances awarded for fiscal years 1992 through 1996. To verify the number and 
amounts of current awards provided by the Bank, we obtained an extract from OPM’s 
Centralized Personnel Data Pile that identified Ex-Im Bank employees who were 
receiving retention allowances between January 21, 1996, and September 30, 1996, and 
compared the employees’ names and award amounts with those provided by the Ex-Im 
Bank. As agreed, we did not review the justifications for these awards since we 
determined they alI had been reviewed and approved by OPM and we found no 
discrepancies between the Ex-Im Bank and OPM data. 

We did our work in Washington, D.C., from October through December 1996. Our 
work was done in accordance with generally accepted government auditing standards. 
We provided a draft of this letter to the President of Ex-Im Bank, the Directors of 
OPM and OMB, and the President of NAPA for their review and comment. 
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AGENCY COMMENTS 

Ex-Im Bank, OPM, and NAPA provided comments on a draft of this letter. We 
received oral comments from the Chief Financial Officer, General Counsel, and 
Director of Personnel, Ex-Im Bank, on January 29, 1997; the Deputy Chief of Staff, 
OPM, on January 28, 1997; and the Project Director, NAPA, on February 4, 1997. The 
three agencies agreed that the information presented in the letter is accurate. The Ex- 
Im Bank also provided technical comments, which we incorporated where appropriate. 
The Director of OMB did not provide comments. 

We are sending copies of this letter to the Banking Minority Member of the Senate 
Committee on Banking, Housing, and Urban Affairs; the Chairman, Ex-Im Bank; the 
Directors of QPM, QMB, and NPR; and the President of NAPA. We will also make 
copies available to others who may have an interest in these matters. 

Major contributors to this letter were Larry Endy, Tom Davies, and Jeff Dawson. We 
trust that this information satisfactorily responds to your request. If you have 
questions concerning this letter, please contact me at (202) 512-3676. 

Sincerely yours, 

L. Nye Stevens 
Director 
Federal Management 

and Workforce Issues 

Enclosures - 2 
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RESPONSES TO COMMITTEE QUESTIONS ON 
EX-IM BANK’S USE OF RETENTION ALLOWANCES 

1. During GAO’s review, the Ex-Im Bank reported 100 employees were 
receiving retention allowances, while during OPM’s review the Bank reported 
over 200 employees were receiving allowances. When did the additional 
employees begin receiving 9llegal” retention allowances, and who made this 
decision? How many additional allowances were awarded during the reviews? 
At what point did the Ex-Im Bank stop adding new employees to receive the 
illegal allowances? 

We reviewed Ex-Im Bank’s retention allowance program from November 1994 to 
December 1995, and our review was limited to data on the 100 allowances awarded 
during fiscal year 1994. OPM reviewed the program from July 1995 to January 1996, 
during which period 217 allowances were in effect. We first raised questions about 
the Ex-Im Bank’s criteria for awarding allowances in March 1995, and we expressed 
our preliminary compliance concerns in a meeting with the Bank’s Vice President for 
Management Services and Human Resources and a senior personnel specialist on April 
4, 1995. Effective April 30, 1995, the Bank made first-time allowance awards to 116 
employees and renewed or continued to pay allowances to 99 employees. In August 
and September 1995, the Bank decided to make 2 first-time awards and renew 10 
existing allowances. The Bank approved the last allowance on September 3, 1995. 
OPM reported on January 19, 1996, that the current and past allowances were not paid 
in accordance with law and regulations. 

Four levels of Ex-Im Bank supervisors and managers were involved in nominating, 
reviewing, and approving the allowances awarded on April 30, 1995. Initial 
recommendations were made by the employees’ immediate supervisors. These 
recommended awards were forwarded to second level supervisors for review and 
approval. A list of nominated employees resulting from the second level review was 
then compiled and reviewed by the Director of Personnel and the Vice President for 
Management Services and Human Resources. A final list of recommended awardees 
was then presented to the COO, who made the final decisions. 

The process supervisors and managers used to evaluate whether an employee was 
qualified for an allowance emphasized the employee’s “current and expected levels of 
performance” as the key criterion in determining whether an employee should receive 
a retention allowance, although this is not stated as a criterion in the statute and 
regulations. The retention allowance plan did include the requirement that an 
allowance could not be paid unless a determination was made that an employee was 
likely to leave the federal government absent an allowance. However, the likelihood 
of leaving was incorrectly equated with an employee’s high level of performance. 
According to the Director of Personnel, she, under the supervision of the Vice 
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President for Management Services and Human Resources, was the official responsible 
for developing the retention allowance plan used during fiscal years 1994 and 1995. 
She said that OPM’s guidance at that time did not indicate that it was inappropriate to 
use a high level of performance as a criterion for determining whether an employee 
was likely to leave, and that therefore she and other Ex-Im Bank officials did not 
believe the criterion was inconsistent with OPM’s regulations. 

In June 1995, we met wltb QPM officials to discuss our concerns about the Bank’s 
retention allowance program. After these discussions, and in furtherance of its 
oversight responsibility, QPM nosed the Bank in a July 21, 1995, letter that it was 
initiating a review of the Bank’s retention allowance program and other pay matters. 
In its letter, QPM noted that we had raised questions about the Bank’s use of retention 
allowances and that the Bank had approved allowances to an extent that appeared out 
of proportion to its size, as well as for employees whose occupations and grade levels 
made retention allowances appear to be inappropriate. 

On October 31, 1995, OPM provided its draft audit report on the retention allowance 
program to the Ex-Im Bank. The draft report stated that QPM had serious concerns 
about the appropriateness of the Bank’s use of its retention allowance authority. Both 
Ex-Im Bank and OPM officials agree that this was the first time QPM’s concerns were 
conveyed to the Bank. The Ex-Im Bank officially received OPM’s conclusion that the 
allowance payments were not being made in accordance with law and regulations, and 
that QFM was suspending the Bank’s delegated authority to grant or recertify 
allowances, when QPM transmitted its January 19, 1996, report. 

The Bank’s Vice President for Management Services and Human Resources was held 
accountable. She was relieved of her personnel responsibilities and reassigned by the 
COO to a nonpersonnel-related position immediately following a November 30, 1995, 
meeting of Ex-Im Bank and QPM officials to discuss OPM’s draft report. According to 
Ex-Im Bank and OPM officials, this decision was made by the Bank’s COO. 

The COO also proposed during the meeting that the Bank (1) recruit an outside expert 
for the purpose of reviewing the Bank’s retention allowance justifications for 
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compliance with regulations, as well as to identity ways in which the program could 
be improved, and (2) modify its retention allowance procedures to comply with federal 
regulations. _.-. 

The Ex-Im Bank took several steps to eliminate previous problems and to attempt to 
make its program comply with federal regulations. On February 7, 1996, it notified the 
current 200 recipients of retention allowances that the allowances would be 
terminated as of January 21, 1996.3 In February, the Ex-Im Bank also contracted with 
NAPA, as an independent organization with human resource expertise, to review the 
Bank’s retention allowance program and procedures for compliance with federal law, 
regulation, and guidance. Using those sources, NAPA developed criteria to use in 
determining whether the documentation submitted for an individual employee would 
meet the requirements for receiving a retention allowance. Using the criteria, the Ex- 
Im Bank’s supervisors reevaluated the documentation for their employees’ allowances 
and submitted revised supporting documentation for those employees who appeared 
to meet the criteria NAPA, based on its review of supporting documentation and 
interviews with supervisors, recommended to the Ex-Im Bank that 3 of the suspended 
allowances met the criteria and that 12 other suspended allowances could possibly 
meet the criteria with some additional support. The Ex-Im Bank ultimately submitted 
justifications for 8 of these 15 employees to OPM for review and approval. 

NAPA and OPM also provided recommendations for revising the Ex-Im Bank’s 
retention allowance plan to comply with applicable regulations. The Ex-lm Bank 
revised its plan to address these recommendations. The Ex-Im Bank also hired a 
Counsel for Administration on July 30, 1996, to provide senior management with legal 
advice on human resource issues, including personnel regulations. 

4. When was the COO 5st apprised of GAO’s inquiry into the use of retention 
allowances? When did the COO 5st learn of GAO’s concerns about the Bank’s 
policies for using retention allowances? What internal actions did this official 
take, including whether he suspended the use of retention allowances when 
first apprised of the problem? 

The COO was initially notified of our review of the Ex-Im Bank’s retention allowance 
program on November 30, 1994. The COO’s first documented notification of our 
concerns with the Bank’s program policies and practices was an internal memorandum 
from a senior personnel specialist on March 30, 1995, shortly after we raised questions 
based on our limited review of employees’ allowance justifications. Ex-Im Bank 
officials could not remember whether the COO had been informed of our concerns at 

3From February 6, 1995, through January 21, 1996, 17 employees’ retention allowances 
were terminated. Of these, 10 resulted from employees resigning from the Ex-Im Bank, 
and in the other 7 cases, employees’ allowances were terminated. 
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an earlier date. The specialist, based on our questions, indicated that we were 
concerned about the Bank’s practice of using high performance as a criterion for 
awarding retention allowances. In the memorandum, the specialist said that “law and 
regulations allow agencies to use retention allowances ‘only’ when there is a real 
threat that an employee will leave the government.” In his written response to the 
specialist the next day, the COO requested that the specialist disclose completely to us 
the Bank’s policy and strategy for using retention allowances. In our April 4, 1995, 
meeting in which we expressed our preliminary compliance concerns, the specialist 
and the Vice President for Management Services and Human Resources thoroughly 
explained the Ex-Im Bank’s policy and strategy and why they believed the Bank’s 
actions were appropriate. They said that the retention allowance program was an 
integral part of the implementation of the Ex-Im Bank’s streamlining plan to 
restructure both its workforce and its performance management strategy. 

The COO did not consider it necessary to terminate the retention allowances until he 
received and considered QPM’s January 19, 1996, report indicating that the retention 
allowance payments were inappropriate and did not comply with federal requirements. 
The report provided a 6O-day review period to determine whether individual retention 
tiowances should be continued. The report was accompanied by a cover letter, 
however, that stated that the allowances were illegal. The Ex-Im Bank’s Chief 
Financial Officer questioned whether OPM had in fact made a finding of illegality, in 
which case certifying the Bank’s payroll, including retention allowance payments, 
would be inappropriate. Ex-Im Bank officials asked OPR/I to clarify its position, and 
on February 6, 1996, QPM’s General Counsel, in a letter to the Ex-Im Bank, stated that 
the Bank’s use of retention allowances was illegal. Based on this response and the 
Chief Financial Officer’s concern, the Ex-h-u Bank terminated payment of existing 
allowances on February 7, 1996, effective January 21, 1996. 

After receiving BP&I’s draft report on October 31, 1995, the COO directed the Acting 
General @ounsd to review the drafts of our and OPM’s reports, the relevant laws and 
regulations, and the process by which awards had been made, and to prepare an 
analysis of the propriety of the Bank’s use of the retention allowance authority. The 
staff attorney assigned to the analysis concluded that the Bank’s use of the retention 
allowance authority exceeded the apparent intent of the statute and that the Bank’s 
documentation of awa.rds generally did not meet the statutory and regulatory 
requirements. The COO took several corrective actions on the basis of the staff 
attorney’s response and the November 30, 1995, meeting with OPM. (See response to 
question number 3.) However, none of the actions taken prior to issuance of OPM’s 
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report on January 19, 1996, addressed procedural shortcuts. Ex-Im Bank officials said 
that no actions were taken with regard to documentation or other procedures because 
the Bank did not approve any retention allowances from September 1995 until March 
31, 1996. 

6. The COO sent a letter to GAO representing that the Ex-Im Bank had 
worked on a pay-for-performance strategy with OMB and NPR to execute the 
Bank’s streamlining plan. Identify by name and position the officials from 
OlKB, NPR, and the Ex-Im Bank who were involved in discussions regarding the 
Bank‘s pay-for-performance strategy to execute its “streamlining plan.” Who 
from OMB and NPR approved the plan? Did OMB or NPR specifically and 
officially approve the Ex-Im Bank’s use of retention allowances? 

At various times during fiscal years 1993 and 1994, OMB representatives Rodney Bent, 
Economic Affairs Branch Chief, and Michael Casella, Examiner, had discussions about 
the Bank’s streamlining plan and pay flexibility matters with Ex-Im Bank 
representatives Martin Kamarck, COO; Tamzen Reitan, Vice President for Management 
Services and Human Resources; and James Hess, Chief Financial Officer. 

Mr. Casella told us that OMB reviewed and commented on agencies’ streamlining plans 
but never officially approved them. He said OMB reviewed the Ex-Im Bank’s 
streamlining plan for conformity with OMB guidelines as part of its responsibility for 
overseeing executive branch agencies’ efforts to meet the NPR goals to achieve 
specific reductions in targeted positions, as well as to ensure that agencies’ 
workforces corresponded to anticipated budgetary resources. According to Mr. 
Casella, discussions about the Ex-Im Bank’s plan did not address specific remedies for 
retaining employees, such as retention allowances. He noted, in fact, that OMB did 
not agree that the Bank had retention problems. We reviewed the Ex-Im Bank’s 
streamlining plan and found that it did not address retention allowances. 

According to Mr. Casella, Ex-Im Bank sought OMB’s support for statutory authority to 
“administratively determine” pay for many of its positions, as well as to solicit OPM’s 
approval to initiate a pay demonstration project. He said that, while OMB was 
generally supportive of the Ex-Im Bank’s effort to work with OPM to initiate a pay 
demonstration project, OMB did not concur with the Ex-Im Bank’s need for additional 
statutory pay authority. He also said that, although he did not recall specific 
discussions about the Ex-h-n Bank’s use of retention allowances, OMB would not have 
endorsed the manner in which the Bank exercised its retention allowance authority. 

John Kamensky, Deputy Director, NPR, told us that the NPR staff member who had 
been responsible for dealing with Ex-Im Bank affairs during fiscal years 1993 and 1994 
had left the federal government. We contacted the ex-staffer’s former federal agency 
and telephone directory assistance where he was thought to have relocated, but we 
were unable to locate the individual. The Deputy Director said that the agencies’ 
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streamlining plans were principally a workforce restructuring initiative that would not 
have involved an agency’s pay-for-performance management strategy or retention 
allowance program. He alse, said that NPR does not approve streamlining plans. 

In responding to us on this series of questions, the Bank acknowledged that the 
streamlining plan does not discuss specific strategies for rewarding performance or 
retaining highly skilled staff, and that OMB officials had not officially approved the 
streamlining plan or pay-for-performance strategies, such as retention allowances. In 
responding to the questions, the Chief Financial Officer told us that Bank officials 
have no recollection of substantive discussions with NPR regarding the streamlining 
plan, pay-for-performance strategies, or any NPR approval of these initiatives. 

NAPA, on the basis of its review of supporting documentation and interviews with 
supervisors, concluded that 3 of the suspended allowances met the criteria for 
receiving retention allowances, and that 12 other suspended allowances could possibly 
meet the criteria with some additional support. Ex-Im Bank officials reviewed NAPA’s 
input and on March 4, 1996, submitted to OPM justifications for 8 of these 15 
employees, as well as for 2 other employees Ex-Im Bank officials believed met the 
approval criteria. After discussions with QPM officials, Ex-Im Bank withdrew two of 
the nominations, and OPM then approved retention allowances for the remaining eight 
employees-two of which allowances were effective on March 31, 1996, and six on 
April 14, 1996. Of the eight employees, seven were receiving retention allowances as 
of September 30, 1996, and one had left the Ex-Im Bank. No other Ex+Im Bank 
employees were receiving retention allowances at that time. 

We and OPiM believe that the Ex-Im Bank’s current retention allowance program, 
including its retention allowance plan, is in compliance with applicable statutory and 
regulatory requirements. QPM officials, who had previously been involved in the 
review of Ex-Im Bank and in discussions with Bank officials regarding the use of 
various pay authorities, said that the Ex-Im Bank’s current retention allowance 
program is in compliance with applicable law and regulations. OPM officials based 
this conclusion on the fact that QPM reviewed and approved the awards for all seven 
of the Ex-Im Bank employees currently receiving retention allowances and for the one 
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employee who has since left the Bank.4 The OPM officials said that OPM reinstated 
the Ex-Im Bank’s retention allowance authority on April 12, 1996, based on its belief 
that the Bank was prepared to administer its retention allowance authority 
appropriately. As agreed with the Committee staff, we did not independently evaluate 
retention allowances that had already been reviewed and approved by OPM. 

The Ex-Im Bank’s Retention Allowance Plan, dated September 19, 1996, responds to 
recommendations made by us, OPM, and NAPA, and complies with federal law and 
regulations. In our previous report on governmentwide implementation of the 
retention allowance program, we recommended that the Ex-Im Bank revise its 
retention allowance plan to include the required criteria for determining the value of 
retention allowances. The Bank’s current plan contains five criteria for determining 
the amount of an allowance, including one which specifies that the supervisor may 
consider the amount necessary to match a nonfederal salary offer. OPM officials also 
stated that the Ex-Im Bank’s plan adequately addressed suggestions made by OPM in 
August 1996. 

Previously, the Ex-Im Bank had contracted with NAPA on February 1, 1996, to 
perform an independent assessment of the validity of the Ex-Im Bank’s retention 
allowances and to make recommendations to bring the Bank’s retention allowance 
program into compliance with applicable law and regulations- In its report, Retention 
Allowances of the Export-Import Bank of the United States, dated March 1, 1996, 
NAPA identified remedial measures that would improve the program and possibly 
prevent recurrence of noncompliance issues. One recommended measure was that the 
Ex-Im Bank modify the provisions of its retention allowance plan to clarify that the 
requirements specified by law and regulation must be met. 

9. Are there currently any highly unusual cases of retention allowance 
recipients, such as employees also receiving buyouts, and if so, are these cases 
consistent with applicable law? 

OPM has reviewed and approved all of the current Ex-Im Bank retention allowances. 
In addition, we found no instances where any of the eight employees who were 
ultimately approved to receive retention allowances also received a buyout incentive. 

10. How much did the Ex-Im Bank spend in total on retention allowances? 
How much was spent on retention allowances OPM later determined to be 
erroneous? Who determined whether illegal retention allowance funds should 

4We compared the Ex-Im Bank’s list of employees receiving retention allowances as of 
September 30, 1996, with a list of the Bank’s retention allowance awardees provided 
by OPM for the same period, and did not find any discrepancies. 
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During fiscal years 1992 through 1996,. the Ex-Im Bank paid $1341,315 in retention 
allowances to 223 employees. The Ex-Im Bank requested repayment waivers from us 
for the $1,36)5,514 in erroneous payments to the 223 employees prior to January 21, 
1996. In addition, QPM approved the Bank’s revised justifications for 8 of the 223 
employees, and they received a total of $35,801 between March 31, 1996, and 
September 30, 1996. 

On June 28, 1996, the Ex-Im Bank submitted a written request to us for waiver of 
repayment for all 223 employees who had received retention allowances. We issued a 
decision in December 13, 1996, granting a repayment waiver to all 223 Ex-Im Bank 
employees who had erroneously received retention allowances during part or all of 
fiscal years 19% through 1996 (see enclosure II). In granting the waivers, we 
determined that the employees received the allowances in good faith and with no 
knowledge that they were erroneous. Thus, we concluded that collection of the 
erroneous overpayments would be against equity and not in the best interests of the 
United States. 

As agreed with the Committee staff, this analysis will be performed as a separate 
assignment. 

Ms. Julie Belaga is presently the Ex-Im Bank’s COO and is responsible for the Bank’s 
human resource decisions and its pay-for-performance initiative. Human resource 
decisions and the pay-for-performance initiative are the immediate responsibility of the 
Director of Personnel, who reports to the Executive Vice President, who reports to the 
COO. 
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coq~cmllu Generai 
or the umed staea 

weDm#w% D.C. 88648 

Decision 

Matter of: Export-Import Bank Employees-Waiver of Erroneous Retenaon 
Allowances and Recxuttment Bonuses 

Nle: 

Date: 

B-272467 

December 13, 1996 

DIGEST 

Wmer 19 granted to Export-Import Bank employees who recewed erroneous 
payments in the form of retenaon allowances and recnnanent bonuses from 1992 to 
1996. Since the employees recewed the paymenu m good faith and wMout 
knowiedge that they were erro~0u8, coikction of the erroneous payments would 
be against eqmq and not III the best mterest of the United States. 

DECISION 
This de&non responds to a request Porn the General Counsel, Export-Import Bank 
@x-&n Bank), for wawer of erroneous payments under the provisions of 5 U.S C. 
I 684 (1994). The erroneous payments involved recndtment bonuses and retenaon 
ailowances that were awarded to numerous Ex-Im Bank employees from January 
12, NQ2, to January 20, 1996.’ For the reasons that follow, wawer 13 granted. 

The Federal Empioyees Pay Comparability Act of 1990, approved November 5,1990, 
Pub. L No. 101609,104 Stat 1427, enacted into Iaw two new pay proMstons that 
gave the OlYice of Personnel Management (OPBf) the authonty to authorue the head 
of an agency to pay recruitment bonuses and retention allowances under 
reguiatio~ prescribed by OPM. Under S U.S.C. g 6763 (1994), an agency may pay a 
reauianeat bonus to a newly appointed employee if it determmes that m the 
absence of a bonus it is likely that the agency would have difllcullq IR Wing the 
positiox~ Under 6 U.S.C. 0 6754 (1994), an agency may pay a retention allowance to 
an employee if (1) the employee’s unusuaiiy Hugh or unique quaii&anons, or a 
special need of the agency for the employee’s sex&es, makes it essenaal to retam 
the employee; and (2) the agency determmes that the employee would be likely to 
ieave m the absence of an allowance. Recnnunent bonuses are paid in a lump sum, 

‘The amount of the wawer for retennon allowances 13 $1,3OS,613.66, and for 
recruitment bonuses S203,520.00, for a total of $2,509,033.66. 
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whereas retennon allowance awards are pad at the same nme and manner as the 
employee’s base pay. 

OPM has promtigai+ed regulaaons, set forth in 5 C.F R. Part 5tS (1996), to carry out 
the recrumene and retention allowance authonties. The regukt3ons requxe 
agencies to prepare a recmment bonus and retention aUowance plan contauung 
(1) cneena the must be met or considered in authonzang allowances, mclud~~g 
cntena for detennuung the sze of an aUowanc@; (2) a designation of officxals with 
authorxty to review and approve pament of recrmtment bonuses and retenuon 
aUowances; (3) procedures for paymg ariIowances; and (4) documentanon and 
recordkeepmg requements suffiaent to aJl0-v reconstxuctkon of the asnons taken 
to award the aUowances. 

‘9 report to our OBke m support of Es waxver request. 
adopted 8 retentxon allo ce and ~~e~~ bonus plaa U-I 1991 and 

in 1992. In 1993 lk-lm Bank 

pexform@rS w@re most a-t risk of bemg 1 
JO&. 

Ae th? end of the fik-lm BWs p 
aJl~mce3 were awarded to the the GS13 level 
and above. Sub rTrmm%? rem@W es resuleed in m add&onaI 

and 117 in 1996. h few 
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OPM irutlated an m-depth renew of Ex-Lm Bank’s use of retenaon allowances and 
recnnunent bonuses. 

The Iast round of retention allowances were awarded at the conciuslon of the 
Bank’s 1996 performance appraisal cycle, and were effecuve on Apnl30, 1996. 
Payments attnbutable to current allowances conunued as the GAO and OPM 
reviews proceeded. During the rewews, Ex-Im Bank management uunally adhered 
to ns view that the Bank’s retennon allowance pracnces compbed with the law. On 
August 21, 1996, the Bank’s Vice Charmtan sent an e-marl message to all employees 
concemmg the GAO and OPM reviews. His message concluded: 

“I want to assure you that no decisons or recommendations 
have yet been made WI&I regard to the Bank9 retennon 
allowance program. Cercamly, we are co&dent that our 
progran is wdun ‘the leteer of the la*.’ 

On October 31,1996, OPM provided the ESIm Bank wtth a daft report on its 
review of the Bank’s use of retention allowances and recnntment bonuses. Among 
other ehinss, the dmft repott expressed serious concerns about (1) the 
approprxatenesa of the process by whxh retention allowances were awarded (& 
being linked to performance); (2) the large number of awardq (3) the 
appropdateness of the particular cutxmsmces in which certain awards had been 
made (such as to retinng employees, to support staff, and to a student employee); 
and (4) the adequacy of the docmentation sup-g almost ail of the awards. 

Followmg a review of the OPM draft report, the Ex-Itn Bank’s counsel adwed the 
Vice Chairman on Homnber 30, of her conclusion- 

“that the OPM dait report was substantially correct in its 
0veraK concluson that the Banks ui&ation of the retennon 
allowance authotity was, III an indeten&ate number of cases, 
inappropriate and that documentation wzm, as a general 
matter,inadequate.” 

Later on that same day, Nmember 30, ehe Vice Chaiman met wait the OPM 0fYicml 
reqmdbk far the ckUt report and agreed to take a number of remedial tions. 
Theee action~ were to mclude havmg an outside expert revtew the Bank’s retention 
allowance pmcdcw and revmng the Bank9 pmcedurw to comply wtth applicable 
reguiatiork% According to the Bank’s report to our Office, OPM did not propose 
that ongoing payments be suspended or terminated. 
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On Jane 19, 1996.m@nor to complenon of the Bank’s remedial acuons. OPX 
issued its final reporL3 The 6nal report described Ex-im Bank recrutment and 
retention payments as “illegal,” suspended the Ex4.m Bank’s delegated authonfy to 
zu&-mnMer the retenflon and recxutment pro and requred the Ek-h Ban& to 
JI,I.%@ aA emtmg retemon ~OW~c!es and mm&Rent bonuses. W&I respect to 
the Iwe pomt, the OPM repore Sated: 
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or reasonably should have known that an enoneous payment occurred and f&ed CO 
bnng the matter to the attenuon of the responsble officials. % 4 C.F R. 9 91 s@). 

The OPM report idenbfied 13 employees who received recnuunent bonuses that 
OPM detemuned to be defecuve on the basis of subs&nave or procedural 
defiaenaes. The bonuses were pad from September 1992 to -May 1996. The 
record contams no mdxcaaon that the reapients knew or had reason to know of 
these deflcienues. III fact, It appears that Ex-Im Bank’s practxes m awarding 
recrtxunent bonuses had not come under scrutiny at the tune the bonuses were 
prud6 Therefore, we conclude that waver IS appropriate m the case of the 
erroneous recrmtment bonuses. 

We also conclude that warvez of exroneous retention allowance payments is 
appropnate. The retention aUowances were awarded to a large number of Ekhn 
Bank employees primarily dunng the BanKs performance apprasaI cycles for 1993 
through 1996. The 1993 and 1994 award9 were made before any questton had been 
rased concerning the Ex-Im Bank’s retention allowance program The 1996 awarda 
occurred dunng the pMminaty stages of the GAO review and before the OPM 
review was initiated. Payments under previously awarded allowances continued 
untii ail such payments were suspended effective January 20,1996, the day after 
recupt of the 6niU OPM repon 

. . Tbiscaseissimilartothesituadonm~ B-206126, 
June 17,1!382, where we granted waiver of erroneous payments that resulted when 
the Panama Canal Conumsson nusintexpreted a statute and pernutted payment for 
overtime in excess of a seatutory Iir~tano~~ At the tune the payments were made, 
the COB employees leguimately believed that the payments were proper. 
While the Commission recognized that sauce emsted concemmg its legal 
interpreUtto& it continued to make the payments until their legality was resolved 
by a decision 02 our OfIke. . . Se;e &Q p 8203478, 
Dec. 30,198l. 

The R-lm Bank’s report to our Of&e miicates that the vase majonty of employees 
receMng mtention allowance payment3 were only generally aware of the ongoing 
reviewe camming the Bank% retendon allowance pracIices, and had no reason to 
beJim that the paymenes were erroneous. Indeed, Ex-kn Bank management 
explicitly advWd all employees m August 1996 of it9 conviction that the retentton 
paymentswerelegak Evenfkomtheperspecttpe of the R-Xm 0ank management 
personnel who were dealing dkectly unth the GAO and OPlM reviews, the retention 
allowance payments were not necessarUy erroneous at the aime they were 
suspmkd in respmw to OPM’s llnd repat The OPM report did not detemune 

6The GAO review addressed only retention allowances, not recrWment bonuses. 
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the 1ega.W of any u’tdivldual retenuon auowance.’ In fact, OPM Pernurted all such 
payments to conmue for a bnuted penod pendmg cormdemon of wherher they 
COLdd b@ JIlStltied. 

Fin&Y, 7% note that four Ek4-n Bank employees received retenizon a.UOwance 
payments after char applicanons for volus~rary sepamxon menave payments 
(“buyouts”) w@re approved by the Bank Theee of these employees were not 
awarded retenaon aU0 ces until after ehev remetit dates had been set. The 

of Wh@eher eh ted wamer needs to be 
recewm~ both a 
em. 
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3 percent. Thus, the employees had reason to beheve that they were recettlng 
paynWItS m reCOgIKtLOn of supenor Job performaxe, rather than as an mcennve fo 
remam at the Bank. 

.iccordin@y, having determmed chat the employees that received the erroneous 
payments of retenuon allowances and recnutment bonuses were not at fault and 
that collecaon would be agamst equxy and good consclence, we hereby wave a~ OC‘ 
the overpaymenrs tie Ex-Im Bank made to the employees bsted m the Bank’s 
report, ~&II D. i&&, B-260843,Oct 24, 1996; mO. 
B-208811, Aug. 2, 1963. 

Robert P. Murphy 
General Counsel 
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